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10/8/2010   

Appellant at ALJ Level 

Byram Healthcare Center 

ALJ Appeal Number 

1-952830085 
Beneficiary (if not the Appellant)   List attached 

 

ALJ Decision Date 

July 18, 2012 
Health Insurance Claim Number (HICN)* 

 

Specific Item(s) OR Service(s) 

Surgical dressings 
Provider, Practitioner OR Supplier 

Byram Healthcare Center 
  Part A   Part B  

Basis for referral 

Any Case 

   Error of law material to the outcome of 

the claim  

   Broad policy or procedural issue of 

public interest 

CMS as a Participant 

   Decision not supported by the 

preponderance of evidence 

   Abuse of discretion 

Pre-BIPA 

   Decision not supported by 

substantial evidence 

   Abuse of discretion 

Rationale for Referral:  

On June 9, 2011, Byram Health Centers, a durable medical equipment, prosthetics, 

orthotics and supplies supplier (Appellant), furnished surgical dressings to a Medicare 

beneficiary. The durable medical equipment (DME) Medicare contractor denied the  

claim as not reasonable and necessary. At the first two levels of appeal, the DME 

contractor and QIC upheld the denial because the beneficiary was in a home health 

episode on the dates of service.  

The Appellant requested an on-the-record Administrative Law Judge (ALJ) decision, 

arguing that it could not have known that the beneficiary was in a Part A episode on the 

date in question. On July 18, 2012, the ALJ reversed the denial, determining, “the 

medical supplies … at issue are not reimbursable under Part B of Medicare. The 

Appellant was overpaid for the medical supplies provided to the Beneficiary….” ALJ 

decision at 6. The ALJ further determined, “the record showed Appellant exercised 

reasonable care in billing for the supplies at issue. Accordingly, the undersigned ALJ 

finds Appellant is without fault in causing or accepting the overpayment, and recovery of 

the overpayment is waived under §1870 of the Act.” Id. at 7. 

The ALJ erred as a matter of law in waiving recoupment of an overpayment, as the 

claim initially denied as not reasonable and necessary. Section 1870 of the Social 

Security Act (the Act) addresses waiver of recoupment of overpayments. Section 1870 

does not apply in this case because no overpayment occurred for this claim.  

The ALJ’s finding that overpayment existed contradicts information in the administrative 

record, including a Remittance Advice (RA) and the DME contractor and the QIC 

indicating the claim had been denied initially. To the extent the ALJ failed to base his 

decision “on evidence offered at the hearing or otherwise admitted into the record,” the 

ALJ erred as a matter of law. 42 C.F.R. § 405.1046(a).  
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Background:  

The Appellant billed Medicare for surgical dressings furnished to a Medicare beneficiary 

on June 9, 2011 using Healthcare Common Procedure Coding System (HCPCS) codes: 

A6021 – collagen dressing, sterile, pad size 16 sq. in. or less, each 

A6240 - hydrocolloid dressing, wound filler, paste, sterile, per ounce 

A6446 – Conforming bandage, non-elastic, knitted/woven, sterile, width greater than or 

equal to three inches and less than five inches, per yard 

A4450 – Tape, non-waterproof, per 18 square inches 

HCPCS code A4450 paid, but the other services were denied either because “the payer 

deems the information submitted does not support this many/frequency of services” or 

“this service/procedure requires that a qualifying service/procedure be received and 

covered.” Exh 6 at 53. 

The Appellant requested a redetermination for codes A6021 and A6240. On November 

4, 2011, the DME contractor upheld the denial because “Medicare records indicate the 

beneficiary was enrolled in a home health episode during the date of service in 

question.” Exh 4 at 7, 10. On March 27, 2012 the QIC affirmed the denial because, “the 

beneficiary was in a Home Health Episode on the date of service. Medicare does not 

pay for durable medical equipment (DME) under Part B while a patient in (sic) under the 

service of a Part A Home Health Episode.” Exh 5 at 19. The QIC held the provider 

liable. Id.   

The Appellant appealed to an ALJ, waiving its right to a hearing. Exh 6 at 59, 60. In a 

letter dated April 10, 2012 accompanying its request for ALJ hearing, the Appellant 

stated that it confirmed on the date of service that the beneficiary did not have a Part A 

episode and argued: 

If the claim for the PART A episode was not received by Medicare and loaded into the 

Common Working File until well after the date of service, then Byram Healthcare could not 

reasonably been expected to know that payment would not be made under part B. 

Therefore, payment should be made to Byram Healthcare under Section 1870(b) of the 

Social Security Act…. 

Exh 6 at 52. The Appellant requested “a full reversal of these denials and remittance to 

Byram the appropriate payment for all services rendered in good faith.” Id.   

On July 18, 2012, the ALJ issued an on the record decision in which he determined the 

supplies furnished by the Appellant were not covered. The ALJ explained: 

The Beneficiaries were enrolled in a home health agency during the dates of service at 

issue. Therefore, the medical supplies services must be bundled for payment with the home 

health services …. 
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Based on the foregoing, the medical supplies provided to the Beneficiary from June 9, 2011 

through July 9, 2011 at issue are not reimbursable under Part B of Medicare. The Appellant 

was overpaid for the medical supplies provided to the Beneficiary…. 

ALJ decision at 6. Because the Appellant had “provided evidence that a Medicare 

approved eligibility system was used to verify that the Beneficiary was not under a home 

health plan of care before furnishing medical supplies,” the ALJ determined: 

the Appellant had a reasonable basis for assuming that the wound care supplies were not 

subject to consolidated billing. Consequently, the record showed Appellant exercised 

reasonable care in billing for the wound care supplies at issue. Accordingly, the undersigned 

ALJ finds Appellant is without fault in causing or accepting the overpayment, and recovery of 

the overpayment is waived under § 1870 of the Act. 

Id. at 7. 

 

Applicable Law, Regulation, and Medicare Policy:  

Sections 1870(a) – (c) of the Act set forth conditions for recouping overpayments from 

Medicare beneficiaries and circumstances in which the government will waive 

recoupment of overpayments from a beneficiary. The Medicare Financial Management 

Manual (MFMM) (CMS Pub 100-6), Chapter 3, § 70.3 provides additional instruction 

regarding waiver under 1870, including criteria for determining who is liable for the 

overpayment and whether recovery of an overpayment may be waived. 

Pursuant to 42 C.F.R. §405.1032(a), the issues before the ALJ include all the issues 

brought out in the initial determination, or reconsideration that were not decided entirely 

in a party’s favor. Unless the ALJ dismisses the hearing, the ALJ will issue a written 

decision that gives the findings of fact, conclusions of law, and the reasons for the 

decision. The decision must be based on evidence offered at the hearing or otherwise 

admitted into the record. 42 C.F.R. § 405.1046(a). 

 

Discussion:  

The ALJ erred as a matter of law in applying the waiver of recoupment provision of § 

1870 of the Act.  42 C.F.R. § 405.1063(a) ("All laws and regulations pertaining to the 

Medicare and Medicaid programs . . . are binding on ALJs."). This error of law is 

material to the outcome of the claim because it results in the ALJ waiving recoupment of 

an overpayment that never existed.  

The date of service was June 9, 2011. The claim was initially denied on July 25, 2011. 

Exh 6 at 53. On redetermination, the DME contractor stated, “the claim(s) was/were 

initially denied because Medicare guidelines were not met. Exh 4 at 11. The QIC also 

noted an RA “explaining the decision” had been sent to the Appellant. Exh 5 at 20; The 
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Medicare Remittance Notice in the record indicates the claim was denied initially. Exh 6 

at 53.  

Section 1870 of the Act is triggered when Medicare initially pays for an item or service, 

subsequently determines the provider or supplier was overpaid for the item or service, 

and then attempts to recoup the overpaid amount. Section 1870 of the Act; MFMM, 

Chapter 3, § 70.3. Since no overpayment occurred in the present case, there is no 

recovery subject to waiver under § 1870 of the Act.  

The ALJ found that “the Appellant was overpaid for the medical supplies provided to the 

Beneficiary.” This finding appears to contradict information in the RA and findings made 

by the DME contractor and QIC, yet the ALJ cites no documentation or other basis in 

the administrative record for finding that the Appellant had in fact been overpaid. 

Pursuant to 42 C.F.R. § 405.1046(a), the [ALJ] decision must be based on evidence 

offered at the hearing or otherwise admitted into the record. To the extent the ALJ relied 

on evidence not entered into the record, his decision is in error. 

Because the ALJ erred in waiving recoupment under § 1870 where no overpayment 

existed and in failing to render a decision based on the record, we refer this case to the 

Appeals Council for review on its own motion.  


